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U. S. District Court. 
(Southern District of New York.) 
In ApMIRALTY. 
Before the Honorable SAMUEL R. BETTS, District Judge. 
Wuiiam 8S. Pooz anp oruers ¥. THE ScuooneR WASHINGTON. 


Loturop L. Srurces AND oruers v. THE Bark Mazeprpa. 
COLLISION. 


In Admiralty pleadings the Court requires that material facts within the knowledge of the 
parties should be distinctly stated, and a neglect in this respect is to be taken most unfavor- 
ably against the vessel omitting it. 

- The general rule, that a vessel free meeting one close-hauled, must give way, whether the 
close-hauled be on the larboard or starboard tack, applies in all cases where the facts are not 
doubtful as to how each vessel has the wind. 

During a dark night or under circumstances making it doubtful which vessel has the wind 
free, the larboard tack must give way in time, the starboard tack being regarded as privi- 
leged, although it may turn out that she had the wind some points free. 

Where a practice was set up and a proof given, that on board vessels, more especially coasting 
schooners, no look-out was stationed exclusively to perform that duty when leaving the port 
of New-York during daylight, but that all hands were on deck and were considered as 
sufficiently performing that duty among them. 

Held, such practice to be without law or reason, and that no practice can be more hazardous 
and reprehensible—that it is most preeminently and imperatively the duty of all vessels 
on leaving this port, at all times to observe the precaution of a vigilant look-out. 

Held, that the want of a look-out detailed and stationed for the exclusive performance of that 
duty, was itself a circumstance of a strong condemnatory character, and exacted, from the 
vessel neglecting it, clear and satisfactory proof that the misfortune encountered was in no 
way ascribable to her misconduct in that particular. 

The facts sufficiently appear in the opinion of the court. 


Robert Emmet and W. Q. Morton, for the Mazeppa. 
F. B. Cutting and E. H. Owen, for the Washington. 


April 9, 1851. Berrs, District Judge.—lIt is evident that the sub- 

ject of controversy brought before the court in these suits was re- 

garded as important in itself, and also as affording strong grounds 
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of claim to each of the parties, as cross actions were instituted nearly 
simultaneously and have been both pursued with great earnestness 
to a final decision. 

The schooner Washington,, on a voyage from New-York to Alex- 
audria and Georgetown, District of Columbia, and the barque Ma- 
zeppa, from New Orleans to New-York, in the afternoon of Septem- 
ber 15, 1848, came in collision, twenty or twenty-five miles south- 
wardly of Sandy Hook, and some miles off the Jersey shore. 

The day was bright and clear, and no object intervened to em- 
barrass the movements of the vessels, or intercept a distinct view of 
each other. 

Both received serious injuries from the collision. 

The Mazeppa lost her foretopmast backstay; was cut down a 
little farther aft within two feet of the water, which washed in; 
had her mainmast shattered by the bowsprit of the Washington ; 
was nearly stripped of her starboard bulwarks from aft of the fore- 
shrouds ; starboard main-shrouds carried away; poop deck lifted 
up; cabin injured ; stern boat knocked away; and from the totter- 
ing and dangerous condition of her mainmast it had to be cut adrift. 
Her anchors were let go at once; a pilot boat rendered salvage 
service ; and the Mazeppa was towed to the city on the following 
day by a steamboat. 

Libels were filed against the Mazeppa, for salvage on behalf of 
the pilot and steamboat, and the sums paid on their settlement 
claimed as part of the damages against the Washington. 

The Washington had her bowsprit broken short off ; lost her fi- 
gurehead, and was otherwise seriously injured about the bows ; she 
continued her voyage, however, to Georgetown. 

The owners of the Mazeppa filed their libel against the Washing- 
ton, on the 30th of September, to which an answer was interposed 
on the 9th of November following. 

On the 16th of the same month the owners of the Washington 
commenced their action against the Mazeppa, and the answer to 
that libel was filed the 5th of December thereafter. 

The cross actions were brought to hearing at the same time upon 
the double pleadings, and proofs taken in them conjointly. 

The owners. of the Mazeppa pleaded that she was close-hauled 
on the larboard tack, the wind W.N.W., inclining to the N.; and 
blowing a whole-sail breeze; and that the Washington headed 
S.S. W., being to leeward of the Mazeppa, with all sails set, and 
running at least four points free, the wind abaft the beam, at 
the rate of nine knots the hour, struck the Mazeppa on her starboard 
and lee side abaft the fore-chains, and charges the damages incurred 
to be $10,000, besides salvage paid, &c. 

They charge that the collision took place three to five miles off 
shore in full daylight, and was occasioned by the negligence and 
want of skill of those navigating the Washington, and the want of a 
proper and vigilant look-out on board her, and aver it was impossible 
for the Mazeppa to have done anything after her danger was dis- 
covered to avoid the Washington ; that those on board the Mazeppa 
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expected the Washington, in obedience to the rules of navigation, 
would have taken seasonable measures to avoid the Mazeppa. 

The owners of the Washington pleaded, that the Washington was 
sailing along the land about one and a half mile off, as near thereto 
as was prudent or customary for vessels of her size and draught of 
water to go; steering by the compass S. by W. or thereabouts, the 
wind blowing a fresh breeze from W. with frequent squalls, in which 
it would vary a point ortwo; that she was under whole mainsail and 
foresail, standing and flying-jib and no other sail, and the mainsail 
and foresail were about a point off from being close-hauled, and she 
was going about seven knots. 

They charge that the weather was clear, so that objects could be 
seen at a great distance, and that the Mazeppa was to leeward and 
ran across the track of the Washington, the collision occurring be- 
tween 3 and 4 o’clock P. M., and that it was impossible for the 
Washington to avoid it; the Washington did not any way change 
her course previously, and that the Mazeppa, by luffing or keeping 
away in time, could easily have avoided the collision, and charges 
the want of proper care and diligence in the master and look-out ; 
the look-out not giving the pilot notice of the Washington till the 
two vessels were close upon each other, and allege the collision 
was occasioned solely by the fault of those on board the Mazeppa; 
and state the damages received by the Washington at $3,000 and 
more. They aver the master, his mate and three men were on deck 
and kept a proper look-out, and such as is usual to keep in the day- 
time in fair weather. 

The counter-pleadings introduce a multitude of particulars with a 
view to show the blame of the misfortune was imputable to the ad- 
verse vessel, but they consist rather of amplifications and inferences 
than allegations of any substantial points for proof or decision, and 
belong more to the province of argument than that of pleading. So 
far as they may be regarded as having a material bearing upon the 
merits of the case, they are noticed in the course of the decision, and 
it is unnecessary to spread them further on the statement of the case. 

The material-issues involved in these pleadings are, whether a 
proper look-out was stationed and kept on both vessels or either : 

Whether both vessels were close-hauled upon the wind, or if 
either, and which, had the wind free, and to this inquiry, whether 
the wind was JW. directly off shore, or W.N. W., inclining more N. : 

Which vessel was to leeward as the two were approaching each 
other : 

What was done or omitted on board either vessel immediately 
preceding the collision evincing the want of due precaution and skill. 

Upon these several points the statements in the pleadings are 
directly in conflict, each vessel representing itself in each particular, 
wholly in the right, and the other one wholly in the wrong. 

The pleadings on each side are sufficiently full and precise, except 
that the Mazeppa fails to aver the course she was steering. 

The testimony adduced by her shows she was laying NV. half E., but 
both in the libel and answer filed on her part, this particular is left 











324 THE NEW-YORK LEGAL OBSERVER. 





U. S. District Court—William 8. Poole and others v. the Schooner Washington. 





unstated ; it is only alleged, she lay close-hauled to the wind, blow- 
ing from W.N. W. tending more N. 

On the other hand, the Washington sets forth distinctly in the 
pleadings her course by the compass. This is the proper method of 
pleading. The court has aright to an unreserved and explicit state- 
ment on the pleadings of every fact known to the parties, which 
may be material to the maintenance of the case set up by them 
respectively, and it is thus not unfrequently enabled, upon the mu- 
tual representation of the positions and maneuvres of the two ves- 
sels, to ascertain whether the conduct of either was blameable, and 
if so, with which the fault lies. 

The neglect to supply this guide to the judgment of the court is 
always to be taken most unfavorably against the vessel omitting it, 
and the court will be cautious that such reserve shall not be used in 
her behalf to the surprise of her adversary, or so as to permit proofs 
to be shaped to meet any description of case she may find it advisa- 
ble to set up on the trial. This point is not without materiality ; for 
it is denied, on the part of the Washington, that the Mazeppa was 
holding a. proper course, if she was in fact running close-hauled, and 
it was accordingly proper that she should have made a specific aver- 
ment on that head, which should announce the ground of her justifi- 
cation and enable the Washington to meet it with the appropriate 
pleading and proofs, and the court be supplied a direct issue to 
decide upon. But as no exception was taken by the pleadings or in 
the course of the trial to this defect in the allegations of the Ma- . 
zeppa, and as testimony was produced against her tending to show 
she was steering W. of N., I think it may be allowable and 
proper for the court to consider the evidence on both sides to this 
fact, although it is not formally put in issue by the pleadings. 

Some of the issues raised present no questions important to the 
merits of the case. For instance, it is not shown to be of any conse- 
quence to the rights of either vessel, whether the collision occurred 
20 or 25 miles south of Sandy Hook, or 14 or 5 miles off the shore ; 
for the evidence, so far as it applies to those inquiries, tends to show 
that at the time, the wind was the same at all those points. , 

It may occasionally happen that a current of wind runs up or 
down along shore, which is not felt in the same direction some miles 
from land, and that a change of wind is experienced soonest five 
miles nearest to the point at which it settles ; but the clear bearing 
of the evidence in this case is, that during the period embraced 
within the transaction in question, the wind was felt from the same 
quarter at all the different places set up by the parties as the point 
of collision. 

The disagreement in the proofs to be settled by the Court relates, 
therefore, solely to the question whether it blew directly from the 
W., or from W.N.W. inclining N., because all the witnesses in a 
position to speak to this fact at the time of the collision, limit their 
testimony to the course of the wind then and there blowing. The 
chief discordance arises from varying estimates of distance from 
other places, in which the two vessels came in contact. 
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The maritime rule of law applicable to sailing vessels, meeting 
under the circumstances stated in the pleadings, is differently under- 
stood by the counsel for the respective parties. 

For the Washington, it is contended, that the vessel running close- 
hauled with her starboard tacks on board, is entitled to hold her 
course when there is sea room sufficient, against another approaching 
her in a direct line, or on a parallel line so near as to endanger a 
collision, and that in either of such cases, the vessel on the adverse 
course must give way, and they insist that the privilege is preserved 
to the starboard tack, although running free. The authorities re- 
ferred to do not support the proposition in so general a form as it is 
put and maintained by the argument. 

Angell on Carriers, § 654, gives the summary of the doctrine as he 
gathers it from the cases, and he annexes to the principle the im- 
portant qualification that the starboard tack so situated retains her 
course in doubtful circumstances. 

The case from which the proposition is “extracted affords very 
little countenance to any idea that the old rule was intended to be 
changed, by extending the privilege of the starboard tack beyond 
what had been always recognized in the established usages of navi- 
gation. In that case the vessels met in the night time, and it stood 
doubtful upon the pleadings and proofs which had the wind, and it 
appeared they were standing towards each other head and head, or 
nearly so, and that when the starboard tack ported her helm to avoid 
the other, the larboard tack ported hers also; thus bearing up again 
into the same track with the other. There were here a duplication 
of faults by the larboard tack: first, as it was unknown which 
vessel had the wind most free, it was her duty to have given way to 
the starboard tack ; and second, after the starboard tack had ‘adopted 
that measure herself, and had taken a course which would have 
carried the two clear of each other, the larboard tack bore up in the 
same direction, thus producing the collision which could have been 
avoided had she held her course, or done what was, in doubtful cir- 
cumstances, incumbent on her, kept away (2 W. Rob., 189. The Ann 
and Mary). 

That case, moreover, must always be followed with great caution, 
as in a suit at law for the very collision, a verdict and judgment had 
been rendered against the owners of the vessel on the starboard 
tack, fixing the blame on her. 

The comments of the Trinity Masters appended to the case, and 
not adopted in its decision, can have very little weight in proof of 
the usage or customary rule of navigation, because the testimony of 
other Trinity Masters, offered to prove the usage to be otherwise, 
was rejected by the Court; and if their remarks were intended to 
cover the case of vessels running free or nearly so, they will be found 
in conflict with the general course of decisions in that Court. 

The observations of the Trinity Masters most probably were 
meant to apply to vessels beating against the wind. 

The case of the Traveller, also cited on the part of the Washing- 
ton, brings out more distinctly than the Ann and Mary the doctrine 
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alluded to in the terms employed by the Court in pronouncing its 
opinion, for it is declared the duty of the larboard tack to give way 
at once when there is a probability of a collision; and this it seems 
she must do, although the starboard tack is a point or two free, and 
as much to leeward (2 W. Rob., 197). The qualification of peculiar 
circumstances is, however, applied most distinctly to the doctrine, for 
in that case the vessels met in the night time, and each insisted her 
position was to the windward of the other. The course of the wind, 
and her own direction as claimed by each vessel, would put her 
close-hauled. They were running in opposite directions, one alleged 
she was steering S: with the wind W.S.W.; the other, that she 
was going in a north-westerly course, the wind being W. by N. to 
W.N.W. The larboard tack was accordingly placed in a situation, 
when in the night time, it was incumbent on her to take seasonable 
precautions against the chance of an encounter with the vessel 
approaching her. 

This review of the special grounds upon which the decisions in 
the Ann and Mary and the Traveller were placed, relieves the cases 
of what might at first seem to be a conflict with the doctrines de- 
clared by the same Court in previous judgments, and which had 
— adopted and approved extensively in the Courts of the United 

tates. 

From the time of the decision of the Woodrop Syms by Sir Wm. 
Scott, (2 Dods, 83,) to that in the two cases referred to, the rule in 
relation to sailing vessels has: been uniform, that the one running 
with the wind free must take measures to get out of the way 
of one approaching close-hauled on the wind, and this without 
regard to the fact whether the close-hauled vessel is on the star- 
board or larboard tack; and this is the rule of the Trinity House 
Corporation. (Abbott, 234,235; Angell on Carriers, § 652 ; 3 Hagg, 
316; The Chester, ibid, 221; The Celt; Westminster Review, Sept. 
1844, p. 60.) 

So in the American books, it is ‘said, a vessel sailing with the 
wind free must give way to one sailing on the wind; the privilege 
of the starboard tack applying where both vessels are beating to 
windward, and are crossing each other in opposite directions, and 
there is the least doubt of their going clear. (Story on Bailments, 
§ 611; 1 Conkling Ad. Pr., 305, Dana; Seamen’s Friend, 84, 186.) 

The rule recommends itself to a strict observance from its preci- 
sion and simplicity, and because in the day time, it can rarely hap- 
pen, when reasonable diligence is exercised, that both vessels will 
not readily discover their duty and privilege under it. 

The rule does not, in terms, apply so strictly to vessels approach- 
ing, but not crossing each other with the wind free to each, for in 
that case, the law of navigation requires each to pass to the lar- 
board of the other. (Trinity Rules, No. 2.) Yet the general law 
when one of the approaching vessels has the wind fair, imposes on 
a i) duty to give way to the other on a wind. (Trinity Rules, 

0. 1. 


The facts in proof brought within these principles of law evince 
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the fault to have been with the Washington, because if it appeared 
doubtful at the time on board her, whether the Mazeppa was not 
running free with the wind abeam, it was incumbent on her, being 
herself so situated, to have put her helm a-lee, leaving the Mazeppa 
an opportunity to pass on her larboard side ; and, even if she was 
close-hauled, as is contended in her behalf, she had, in my judgment, 
no privilege to maintain her course in the day time against the Ma- 
zeppa, also close-hauled, for both should in such case port their 
helms passing larboard and larboard, as upon her theory, neither 
vessel was beating, and they were not crossing each other. (West- 
minster Review, Sept., 1844, No. 164, p. 60; Abbott, 235; 1 Law 
Rep., 313; The Portland ; 2 W. Rob., 216; The London Packet.) 
And she might be required to give way from a privileged tack, when 
by so doing she could avoid a collision which was likely to occur 
from the larboard tack adhering to her course. (1 Eng. Law and 
Eq. R., 670 ; The Lady Anne.) 

This view of the case necessarily defeats the claim of the Wash- 
ington to damages, if it does not subject her to them, as her action 
cannot be maintained if she is guilty of any fault tending to produce 
the collision. 

The mere fault of the Mazeppa, provided it be shown she com- 
mitted one, will not entitle the Washington to recover damages, 
There must be, on her part, due precaution, skill and diligence, so 
that the injury could be no way justly imputable to her own mis- 
conduct. The action is founded upon the alleged correctness of her 
own conduct and the blameablensss of the Mazeppa, and there must 
be affirmative proof supporting such posture of the case. 

Again, upon the pleadings, there would be difficulty in the Wash- 
ington maintaining a right to hold her course as a privileged tack. 
In the London Packet, (2 W. Rob., 216,) Dr. Lushington interprets 
the rule of larboard and starboard tack to depend upon the presump- 
tion that the two vessels are directly opposing each other, and is not 
intended to apply where the heads of the respective vessels are lying 
in different directions. Such he asserts to be the case when one 
heads to the S.Z., and the other is NV.N. W. half W. It is obvious 
the courses differed only one and a half point from a coincident line. 
In the present case, the course of one vessel was N. half E., and of . 
the other, S. W., which would be the same deviation of a point and 
a half from coincident lines. 

The distinction is plain enough, perhaps, upon the compass or in 
nautical arithmetic, but must be admitted an exceedingly close one 
for practical purposes, and does not seem to comport with the ac- 
knowledged law of navigation, which gives the privilege to the star- 
board tack close-hauled, against the larboard close-hauled, when the 
vessels are crossing each others’ courses; and would, moreover, 
seem not entirely accurate in its postulates, because the courses 
given must, if sufficiently protracted, cross each other. 

The same result is, however, obtained, whether Dr. Lushington’s 
expression of the rule be adopted, or the more simple and perspi- 
cuous one, of each vessel putting her helm a-port when the courses 
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are upon or approximating to a common line, because in both in- 
stances the vessels give way, each passing to the larboard of the 
other. 

In my opinion, a great preponderance of the testimony derived 
from witnesses not on board either vessel, and in situations to see and 
know the facts as to the direction of the wind, and the courses the 
vessels were steering, and their distance off the land, supports the 
case made by the Mazeppa, and contradicts that set up on the part 
of the Washington. 

It is satisfactorily proved that the two vessels were more than 
three miles from the Jersey shore at the time of the collision, and 
that there was no impediment in the way of their free navigation. 

The atmosphere was clear, and the wind a whole-sail breeze. 
To the main particular in dispute between the parties, whether the 
wind was W., or to the N. of W., and about N.N.W.,, inclining 
still more to the N., the mate of the Washington, the man at her 
helm, and a deck hand testify it was W. The master and mate 
of another vessel, one and a half or two miles off, and running the 
same course with the Washington, and the master of a schooner, 
three miles off, going N., also support that testimony. The cap- 
tain of the Washington was not examined in the cause. On the 
other hand, the pilot, master, chief mate and five of the crew of the 
Mazeppa, including the man at the helm, all unite in asserting the 
wind was LV. of W., and in this they are supported by two pilots 
who passed these vessels about the time of the collision, in charge 
of other vessels coming to New-York, and by three other pilots 
who were in their pilot boat following the Washington down, 
and about a quarter of a mile from her at the time of the collision. 

The bearing of the testimony of the witnesses out of the Mazeppa 
tends to fix the wind at about W.N.W. to N.W. 

Their testimony furthermore corroborates that of the crew of the 
Mazeppa, that she was close-hauled and to windward of the Wash- 
ington, and that the latter was running free, as were all the vessels 
in sight at the time going S. 

This evidence overbears in numbers and disinterestedness that 
which represents the Washington close-hauled and to windward of 
the Mazeppa at the time. 

There would be no utility in extracting from the proofs the evi- 
dence in all its details. Every witness was subjected to the most 
careful and skilful examination by the counsel for the parties, and 
was led through the most minute statement of particulars directly or 
collaterally bearing upon the case. I did not at the trial discern, 
nor on more studying the evidence now, do I find reason for distrust- 
ing the intelligence and integrity of the witnesses. 

The discordance in their testimony is no doubt the result of mis- 
apprehension and mistake, but there is no reason disclosed upon the 
proofs which calls upon the Court to adopt the statement of the 
lesser number, and reject that of the great majority of these wit- 
- nesses. Accordingly, I feel bound to regard the facts testified in 
support of the Mazeppa, as presenting the true statement of the 
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case in this particular, and that she was to the windward close- 
hauled, and the Washington to leeward running two or three points 
free at the time of the collision. 

This condition of things imposed on the Washington the obligation 
of proving that, notwithstanding her effort to keep out of the way of 
the Mazeppa, the fault of the latter had produced the injury sus- 
tained by her. 

The Mazeppa is charged with misconduct in not keeping a suffi- 
cient look-out, so as to be apprised of the situation of the Washing- 
ton, and be able to take proper measures for avoiding her. 

This charge is supported by the evidence of Mr. Lothrop, a port 
warden, who testifies that about the time the Mazeppa came into 
port, he heard her captain and mate say, they did not see the Wash- 
ington until she was within ten feet of the Mazeppa. 

The captain denies he made such declaration, and says, he was 
called out of his cabin by the hail of the mate to the pilot, that a 
vessel was on the lee-bow, and as he came on deck he saw the 
Washington, then about ten lengths off. 

The mate had been examined on depositions out of court, previous 
to the trial, and was not present to be recalled after the testimony 
of Mr. Lothrop was given. 

He had sworn, he was placed forward as look-out, and had seen 
the Washington a distance off and had given the pilot notice of her, 
but it was supposed her then position and course would carry her 
entirely to leeward and clear of the Mazeppa. 

There is evidence tending to show that Mr. Lothrop had evinced 
a strong partizanship in the cause in favor of the owners of the 
Washington, and under that feeling had made charges derogatory 
to the character of the pilots examined as witnesses, and the court, 
under such a state of his mind, should exercise caution in allowing 
his recollection of casual remarks of the captain and mate, to im- 
peach their express and positive declarations on oath. 

This topic need not, however, be discussed at length. It is enough 
to say, that Mr. Lothrop may have easily and innocently understood 
the assertion of the captain, that when he saw the Washington she 
was not more than ten lengths off, to be a distance of ten feet, and 
that she was then seen for the first time, and that kind of inconsis- 
tency, resting upon the memory of a mere word, could never be al- 
lowed in a Court of Justice to outweigh or discredit the direct and 
positive oath of a witness, to a fact passing under his own eyes. 

I accordingly hold it proved that the mate was on the look-out, 
and saw the Washington a sufficient distance off to enable the Ma- 
zeppa to avoid her, if it was her duty to do so, and that he and the 
pilot acted under the persuasion that the Washington was running 
a course, and at a distance off, which left the Mazeppa out of danger. 

On the other hand, it is admitted on the part of the Washington, 
that she had no individual of the crew designated and stationed for- 
ward as a look-out, and that the Mazeppa was not seen until within 
two lengths but it is asserted that the whole ship’s company per- 
formed the duty of keeping a look-out. 

VOL. IX. 42 
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Evidence was given attempting to establish a usage with vessels 
leaving port, to rely upon the ship’s company the first day out for 
that service, and not to detail and station any particular one or more 
to perform it. 

Such practice, so far as it exists, is without warrant of law or reason. 
The duty of a ship’s company the day she leaves port, will probably 
be as absorbing, or more so, than on any other day of the voyage, in 
fair weather. Much must inevitably be left unfinished, in clearing 
the deck, stowing luggage or loose cargo, arranging or coiling rig- 
ging, and various other services and necessities of the vessel, when 
she leaves her moorings, all which must be put in order by the crew 
as she goes out of port. 

No practice can be more hazardous and reprehensible than to 
leave the ship to run her course amidst the incoming and outgoing 
navigation crowding a harbor like New-York, without the safeguard 
of a look-out properly stationed forward and assigned to that service, 
and instead of the first day being one on which she is exempt from 
employing that precaution, I hold it most preeminently and impera- 
tively her duty to observe it with careful vigilance at all times. 

The want of a look-out at such time, is of itself a circumstance of 
a strong condemnatory character, and exacts from the Washington 
clear and satisfactory proof that the misfortune encountered is in no 
way ascribable to her misconduct in that particular. 

Without discussing at length the facts in proof on all the points 
at issue, or determining whether the Mazeppa is proved to have run 
suddenly into the wind and against the Washington, I hold, upon the 
law and evidence of the case, that there was wrong and fault caus- 
ing the injury, and that they lie upon the Washington, and the Ma- 
zeppa is entitled to recover the damages sustained thereby, and the 
Washington must be condemned therefor with costs. 

An order of reference will be taken to ascertain the amount of 
damages. 








WN. D. Superior Court. 
[General Term.] 


Before OAKLEY, Chief Justice, and DUER and PAINE, Justices. 
Epwarp P. Fry against James Gorpon Benner. 


LIBEL—PLEADING—DEMURRER. 


Irrelevancy or surplusage is not a ground of demurrer to an answer which contains a 
denial of any material allegation in the complaint, or sets up a valid defence. 

When a publication is libellous upon its face, the law implies that it was published 
with a malicious intent. : 

Malice in such cases is a conclusion of law which the plaintiff is not required to prove, 
nor the defendant permitted to deny. 

It is only when the publication would be privileged, if not in fact malicious, that 
malice is necessary to be averred and proved. 
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‘In other cases, the denial of malice forms an issue, which a jury has no right to de- 
termine, and which the court must, therefore, reject as immaterial. 

Allegations in a complaint, relative to the intent and motives of a libellous publica- 
tion, are not to be deemed material, so as to render it necessary for the defendant 
to admit or controvert them in his answer. 

Only those allegations in a complaint are material, in the sense of the code, which the 
plaintiff must prove upon the trial in order to maintain his action. 

An innuendo is not an averment of facts, but an inference of reasoning. 

When improperly framed, it may in some cases justify a demurrer, but its truth or 
falsehood is never a question of fact for the consideration of a jury. 

The sole office of an innuendo, is explanation, and the only question which it raises is, 
whether the explanation given is a legitimate deduction from the premises stated, 
and this question it belongs to the court alone to determine. 

The decision of the supreme court in Van Vechten v. Hopkins, settled the law in this 
state, that “from the nature and use of an innuendo, it is not the subject of proof by 
witnesses.” 

Held that the issues taken in the answer of the defendant upon the truth of the innu- 
endoes in the complaint were immaterial. 

The code has made an important change in the rules of pleading in actions for libel or 
slander, in not requiring extrinsic facts, showing the application of the words to the 
plaintiff, to be stated in the complaint. 

But extrinsic facts, when the proof is necessary to determine the meaning of the 
words, as libellous or slanderous, must still be stated in the complaint. 

The code has only abolished those rules of pleading which are technical and formal, and 
arose chiefly from an arbitrary classification of actions. 

These rules which, as founded in good sense and sound logic, lend an important aid in 
the investigation of truth, it has been careful to retain. 

Of these rules none is more evidently just or better established than that which de- 
<lares, “ That where a defamatory charge is made in general terms, it can only be 
justified by aspecification of the facts which are relied on to establish its truth.” 

An answer is insufficient in the sense of the code, and therefore bad upon demurrer, 
not only when it sets up a defence groundless in law, but when in the mode of 
stating a defence, otherwise valid, it violates the essential rules of pleading. 

Held, that as the defamatory charges in each libel, set forth in the eomplaint, were 
general, the averments in the answer that the facts stated in each publication “were 
and are true,” as a justification were insufficient. 

An averment in an answer that certain facts are true, “as the defendant has been in- 
formed and believes,” is to be construed as an averment “upon information and 
belief” of the existence of the facts, in all cases, where the existence of the facts is 
necessary to be proved to constitute a defence. 

Whether a publication, libellous on its face, may be excused as privileged, is a question 
of law that may be properly raised by a demurrer. 

A publication cannot be excused as privileged upon the ground that its animadver. 
sions were a fair and legitimate criticism, unless the truth of the facts upon which 
these animadversions were founded is established or admitted. 

In all such cases the defences of truth and privilege are inseparable; and when that 
of truth is not pleaded, that of privilege must, of necessity, be rejected. 

Held, that as the publications set forth in the complaint were not justified, and asserted 
facts and imputed designs, which rendered them libellous, the defence of privilege 
could not be sustained. 

A demurrer may properly include matter in mitigation of damages, when the truth of 
a libel is not sufficiently pleaded. 

It is not necessary that a demurrer should cover issues taken in an answer upon mat- 
ters of inducement merely. 

When circumstances in mitigation are meant to be given in evidence, they must be 
stated as such in the answer; otherwise, the plaintiff will have a right to infer that 
they are meant to be relied on as a bar, and upon that ground may justly demur to 
them. 

Held that plaintiff was entitled to judgment upon ail the demurrers, with usual liberty 
to amend upon payment of costs given to defendant, p 
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Tuts was an action brought by the plaintiff, as manager of an 
Italian Opera Company, against the defendant, as editor and pro- 
prietor of the New-York Herald. 

The defendant interposed an answer to each libel (twelve in num- 
ber), and to each of these answers the plaintiff demurred, and also 
interposed a thirteenth demurrer to the conclusion of the answer. 

As the question on the demurrers to each libel was substantially 
the same, the opinion of the court is given upon the first libel answer 
and demurrer, which thus decided the whole case. The facts suffi- 
ciently appear in the opinion of the court. The pleadings were 
under the code, and the cause was argued at General Term, on ap- 
peal from the decision at Special Ferm. 

The court gave judgment for the plaintiff on all the demurrers. 


Edward Sandford, John Van Buren, and B. Galbraith, for the ap- 
pellants, made and argued the following points : 

I. There is but one complaint and one answer, and there can be 
but one demurrer. The plaintiff is in error, therefore, in having 
interposed thirteen demurrers, and must elect to proceed on one only. 

Il. A demurrer must be either te the whole answer, or to one or 
more of the several defences set up in the answer. It cannot be to 
part of a defence. Cobb v. Frazee, 3 Code Rep. 43. 

Neither one nor all of the demurrers together can be regarded 
as a demurrer to the entire answer. 

Neither of the demurrers is a demurrer to the entire answer to 
one count or division of the complaint. 

The inducement is referred to and must be considered as re- 
lating to each count of the complaint, and the denial of the induce- 
ment must be considered as relating to each answer to each count. 

IlI. A demurrer bad in part is bad altogether. 

Each demurrer proposes to be a demurrer to the whole answer 
to each count. It is not; and it is, therefore, bad. 

If a demurrer to the whole answer—some part of the answer is 
good—and, therefore, the demurrer is bad. 

IV. A demurrer can only be interposed for insufficiency. 

The demurrers, nor either of them, anywhere allege or show 
that the answer, or any part, is insufficient. 

V. An answer cannot be demurred to for being immaterial. 

The plaintiff alleges as a ground for each one of his demurrers 
that the answer and each part of it is immaterial. Smith v. Green- 
ing, 2 Sand. 8. C. R., 702. 

VI. A demurrer to an answer must state the grounds thereof. 
Code s. 153. 

a Saying that the matters are badly pleaded, or that the state- 
ments in the answer are bad pleading, is not stating the grounds 
of the insufficiency. 1 Ch. Pl. 706. 

VII. When an answer contains irrelevant or redundant matter, or 
its allegations are so indefinite or uncertain that the precise nature 
of the defence cannot be ascertained, the plaintiff’s remedy is by 
motion. Code s. 160. Smith v. Greening, 2 Sand 8. C. R. 702. 
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The judgment appealed from is erroneous. 

VIII. It is not true, as stated in the judgment, that in not one of 
the answers is there a distinct positive averment of the truth of the 
charges contained in the particular libels. See folios 106, 107, 159, 
161, 171 to 184, 189, 255. 

IX. The court had no authority to decide that the defence of pri- 
vilege was groundless, or that the alleged libels went beyond the 
limits of fair and legitimate criticism. That was matter of fact for 
a jury. 

“qahtoune forms no ground for a demurrer. 

The grounds of demurrer in the thirteenth demurrer are not 
sufficient. 

The demurrers not covering the whole answer, judgment for 
the plaintiff on the whole issue is improper. 

X. The court, at the Special Term, wholly mistook the character 
-and office of the insertion of the words “informed and believes,” in 
the answer. The complaint being sworn to, the answer had to be 
verified, and these words were inserted in the pleading merely in 
reference to the brief form prescribed for ifs verification. They do 
not qualify, in any manner, the legal effect of the matter so alleged 
as a pleading, nor tender any issue as to the fact whether the de- 
fendant had such information and belief. 

The qualification has reference solely to the verification. 

XI. The judgment, at the Special Term, should be reversed, and 
judgment be given to the defendant on the demurrers, with liberty 
to plaintiff to reply, on payment of costs. 


F.. R. Sherman made and argued the following points : 

I. None of the libels are legal or privileged communications. 
Dibden v. Swan, 1 Esp. R. 28. Kenyon J., “The editor of a public 
newspaper may fairly and candidly comment on any place of public 
entertainment; but it must be done fairly, and without malice or 
view to injure or prejudice the proprietor in the minds of the public. 
That if so done, however severe the censure, the justice of it secures 
the editor from legal animadversion : but if it can be proved that the 
comment is unjust, is malevolent, or exceeding the bounds of fair 
opinion, that such is a libel, and, therefore, actionable.” Also, 
Thomas v. Croswell, 7 J. R. 264. 

There is a class of cases which are called legal or privileged com- 
munications, such as applications to the Legislature, petitions to 
proper authorities to redress grievances, giving the character of a 
servant, or the credit and standing of a merchant on a proper occa- 
sion—but this case falls amongst neither of these classes. 

II. The truth or justification is not well pleaded. 

I. On the ground that no specific facts are alleged to support it. 
Jansen v. Stewart, 1 T. R.'753; Van Ness v. Hamilton, 19 J. R. 349 ; 
Cooper v. Greely, 1 Denio, 364; Jones v. Stevens, 11 Price Ex. R. 
235; Stiles v. Nokes, '7 East, R. 506. 

II. That under the code a general averment, repeating over the 
libel, and averring it to be true, on information and belief, or that 
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all the facts therein contained are true on information and belief, 
is insufficient. The code allows only the truth to be pleaded in bar. 
The justification must be as broad as the charge. The law is not 
changed, in this respect, by the code. Sec. 142. 

De Crespigny v. Wellesley, 5 Bing, R. 393; 15 C. L. R. 477, 478; 
Best Ch. J. If, without any allegation that its contents were true, 
or that the publisher had any reason to believe them to be true, we 
were to hold that these pleas were a justification, we should estab- 
lish a mode by which men might indulge themselves in ruining the 
character of any persons they might be supposed to calumniate. 
There will be no difficulty in getting wretches who would be better 
off within the walls of a prison than they are without, to furnish such 
as will pay for them, with any statements they may desire, respect- 
ing the character of any persons whatever.” 

In reference to charges left to the inference of the reader, instead 
of being directly made, Van Buren, Senator, in the case of Spencer 
v. Southwick, 11 Johns R. 593, says: “Such a doctrine (referring 
to the doctrine of its being allowed as a defence), added to the ac- 
knowledged licentiousness of the press, would form a rampart from 
behind which the blackest scurrility and the most odious crimina- 
tions might be hurled on private character with impunity, and 
would, indeed, render the press both a public and private curse, in- 
stead of a public blessing.” 

Lewis v. Clement, 3 Barn & Ald. 702, Libel by an editor of a news- 
paper on an attorney. 

The libel began—* Shameful conduct of an Attorney!” The de- 
fendant pleaded that the account was a true account of proceedings 
in a court of law; and after verdict for the defendant, it was held, 
that the above words formed no part of the proceedings, and the 
plaintiff was entitled to judgment. 

Libellous matter repeated over on information and belief, without 
disclosing the name of the author, or the source of information, and 
that it is entitled to credit, is not only no justification, but it is not 
even evidence or a circumstance in mitigation. Wolcott v. Hall, 6 
Mass. R. 514; Lane v. Hinman, 1 Price Ex. R..76; 2 Atk. R. 472. 

In Mapes v. Weeks, 4 Wend. 659; Inman v. Foster, 8 Wend. 602 ; 
Kennedy v. Gifford, 19 Wend. 301, it was adjudged in New-York 
that evidence that the defendant had been told by another what he 
had uttered against the plaintiff was inadmissible, as well in miti- 
gation of damages, as in bar of a recovery. (Starkie on Slander, p. 
302 n) [340]. 

So, in England, suspicions and rumors of the guilt of a party to 
whom crime is imputed may be given in evidence in mitigation of 
damages. Here this doctrine has long since exploded. (Stark on 
Slan. Intro. p. 24. 

Ill. The fact of publication being admitted, a traverse of motives 
and meaning is immaterial. The motives and meaning are ap- 
sarent, as soon as the fact of publication is admitted. (Astley v. 
Young, 2 Bur. R. 812.) 

IV. The matters set up in the answer, such as the whole article, 
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might possibly be evidence at the trial, but are not material facts, 
pleadable on which issue could be joined. They are mere evidence 
of facts, at the most. (2 Ed. Ch. R. 211.) 

V. The matters in each answer are in aggravation, not in mitiga- 
tion of damages. They are merely re-libelling the plaintiff on the 
records of the court. (Stiles v. Nokes. 7 East 506.) 

VI. A demurrer admits nothing except what is well pleaded. 
(Jones v. Stevens, 11 Price Ex. R. 235.) 

VII. As to the last, (thirteenth demurrer,) the defendant cannot 
plead that the plaintiff was not damaged. (Russel’s case, No. 161; 
Dyer’s R. 26; 6 Comryn’s Dig. Plead in actions of misfeasance, 
2'L. P. 342.) 

VIII. There should be final judgment for the plaintiff, and a writ 
of inquiry issue. The defendant ought not to be allowed to libel 
the plaintiff on the records of the court. (Stiles v. Nokes, 7 East 
506; Thomas v. Croswell, 7 J. R. 264; Van Ness v. Hamilton, 19 
J. R. 349; Patten v. Norris, 10 Wend. 624.) 

Besides, the defendant has had two opportunities to amend, and 
has thought proper not to do so. 

The rights of the defendant cannot be prejudiced, because, if he 
has got any evidence in mitigation of damages, he can offer it on a 
writ of inquiry. 


Durr, J.—The complaint and answer in this case, are, perhaps, as 
extraordinary pleadings as have ever been exhibited in a court of 
justice ; and it would be the severest condemnation of the code that 
has yet been pronounced, were we forced to declare them its legiti- 
mate offspring. But this declaration we cannot make. The con- 
demnation it implies would be glaringly unjust. These singular 
pleadings derive no sanction from the code. They are not only in- 
consistent with its general design, but directly at variance with 
many of its provisions. The object of the code is to reduce plead- 
ings to the utmost simplicity that, in each case, the nature of the 
subject, and of the relief sought, will properly admit; and if the rule, 
which it clearly prescribes, that only those facts are to be stated 
which constitute the cause of action, or the substance of the defence, 
and which must be proved by the party alleging them, to entitle him 
to a judgment, shall be constantly observed, the simplicity that 
has been sought, and which is intimately connected with the dis- 
covery of truth, and the due administration of justice, will be cer- 
tainly attained ; nor will any cause of obscurity remain, except such 
as may arise from the imperfections of language, or the unskilful use 
of it by the pleader. (Vide the able opinion of Mr. Justice Harris, in 
Williams v. Hayes, 5 How, P. Rep., 492. The views of this learned 
judge exactly correspond with the observations in the text.) 

It is the palpable and egregious violation of this elementary rule 
of the code, the true basis of the whole system, that has rendered the 
pleadings before us so voluminous and complex, that, instead of 
being “a plain and concise statement of the facts constituting the 
cause of action or the defence,” (Code, secs. 142, 149,) they seem 
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industriously framed to defy analysis and baffle comprehension. The 
complaint, however, is by no means liable to this censure in the same 
degree as the answer. It is, indeed, in no ordinary measure, prolix 
and verbose, containing numerous allegations and averments, that, 
with manifest advantage, as well as propriety, might have been 
omitted, but it is simple, lucid, and brief, compared with the per- 
plexed, obscure, and almost interminable document which purports 
to be an answer, and which, with truth, and almost without a meta- 
phor, may be described as “ Monstrum—informe, ingens, cui lumen 
ad emptum. 

We shall, however, endeavor to extricate the questions of law 
that are necessary to be determined, from the mass of irrelevant 
matter in which they are involved ; and, in proceeding to consider 
them, we may confine our attention to the answer to the first libel, 
since the objections to which this is liable, apply, with equal force, to 
all that follow. Although the twelve libels which are set forth in 
the complaint differ in the transactions to which they relate, and in 
the imputations which they convey, yet the answers to each resemble 
each other so entirely in their structure, that the causes of demurrer, 
which are assigned as applicable to each, are substantially the same, 
so that in pronouncing the sufficiency or insufficiency of a single de- 
murrer, we shall in effect determine them all. 

As the censure that we have passed on the answer considered as a 
whole, is applicable to each distinct portion of it, we do not doubt 
that a large proportion of the answer to the first libel would have 
been struck out on motion, as irrelevant or superfluous; but neither 
irrelevancy nor surplusage is a sufficient ground of demurrer. (Smith 
v. Greenin, 2 Sand., S. C. Rep., 702.) And hence, if those parts of 
this answer which are covered by the demurrer tender a plain issue, 
on any material allegation in the complaint, or set up a valid defence, 
the demurrer must be overruled; while, on the other hand, it must 
be allowed, if the issues which are formed are wholly immaterial, or 
the defences set up are insufficient in law. 

it is alleged on the part of the defendant, that the answer has 
taken issue on material allegations in the bill in denying. 

Ist. The intent of the publication. 

2d. The truth of the inuendoes. And that it sets up valid defences 
by averring : 

Ist. The truth of the facts stated in the libel; and 

2d. That the libel is a fair criticism on the conduct of the plaintiff, 
as manager of the Italian Opera, and its publication therefore pri- 
vileged. 

We shall examine these positions in the order in which they have 
been stated :— 

First, The denial of the intent of the publication, as charged in 
the complaint. 

The publication set forth in what may be termed the first count of 
the complaint, we do not hesitate in saying, is libellous on its face, as 
imputing to the plaintiff dishonest practices and motives, and tend- 
ing to expose him to public odium or contempt; and in all such 
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cases, the malicious intent of the publication is not a question of fact, 
but a conclusion of law. It is the intent which the law implies, and 
which the plaintiff is therefore not required to prove, nor the defend- 
ant permitted to deny. The law most wisely presumes, that every 
person endowed with reason, foresees and intends all the mischievous 
consequences that may justly be expected to flow from his voluntary 
acts, and the administration of justice, both criminal and civil, may 
be said to rest upon the solidity of this maxim, and the constant ne- 
cessity of its observance. Hence, where the manifest tendency of 
a publication is to subject the person to whom it refers to public 
odium and reproach, the author or publisher cannot screen himself 
from responsibility by averring that he acted from a sense of duty to 
the public, and not from malice to the individual. Unless he can 
establish by evidence the truth of his statements, he must answer in 
damages for the injury which he has occasioned, and which, as he 
ought to have foreseen, he is presumed to have meditated. The ab- 
sence of express malice—of malice in fact as distinguished from ma- 
lice in law—may frequently operate to diminish the amount of 
damages, but can never be opposed as a bar to their recovery, except 
in that class of privileged communications in which express malice 
is necessary to be proved to render the defendant liable. The rules 
that have now been stated, we have been accustomed to regard as 
elementary. They are laid down by all the text writers, (1 Starkie 
on Slander, by Wendell, ch. 8, pp. 209 and 228; 1 Chitty Plead. 424; 
2 Greenleaf on Evidence, p. 337, § 418,) and are declared or implied 
in numerous decisions. Without going through the cases, we deem 
it sufficient to refer to the judgment of the King’s Bench, as delivered 
by Mr. Justice Bayley, in Bromage v. Proper, (4 Bar. and Cress, 252 
and 258.) In the opinion of this learned judge, all the prior autho- 
rities are carefully examined, and the distinction which he deduces 
from them between malice in daw and malice in fact, is not only 
lucidly explained, but vindicated by reasons of unanswerable force. 
It was an action of slander and the question, whether the words 
proved, which were plainly actionable, had been spoken maliciously, 
was upon the trial submitted by the judge to the determination of 
the jury as a question of fact, and the jury having found a verdict for 
the defendant, the case came before the court upon a motion for a 
new trial. The judges were all of opinion that the direction given 
to the jury was erroneous, upon the ground that in an ordinary case 
of slander, (not a case of privileged communication,) the law implies 
such malice as is necessary to maintain the action, and, consequently, 
that in such cases, it is the duty of the judge to withdraw the ques- 
tion of malice wholly from the consideration of the jury. Itis hardly 
necessary to add, that a fact which a jury has no right to determine, 
cannot be put in issue by the pleadings. 

The defendant, in this case, has not denied that the publication in 
question was made by him, “of and concerning the plaintiff,’ and 
his denial that it was made with the intent and motives set forth in 
the complaint, is either a denial that the publication is libellous at 
all, which is an objection that he could only raise by a demurrer ; 
VOL, IX 43 
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or it is an attempt to submit to the jury, as a question of fact, the 
existence of the malice which the court is bound to infer. Hence, 
unless it shall hereafter appear that the denial of a malicious intent 
is connected with and forms a part of the defence of privilege, the 
issue which it forms must be rejected as immaterial. 

It was strongly pressed upon the argument, that the defendant 
was under the necessity of traversing the allegations in the complaint 
relative to the intent of the publication, since these allegations, from 
their bearing upon the question of damages, ought to be regarded as 
material, and, consequently, that the defendant, by not denying them 
in his answer, would be precluded from contesting their truth upon 
the trial; but we have frequently decided, and until a different con- 
struction of the code shall be enforced upon us by a higher authority, 
must continue to decide, that only those allegations in a complaint 
are to be deemed material in the sense of the code, which the plaintiff 
must prove upon the trial in order to maintain his action. It is 
upon these only that an issue can properly be taken, and it is of 
these only that the truth is admitted by the omission in the answer 
of a specific denial. The allegations which relate to the intent and 
motives of the defendant may possibly be sustained by evidence upon 
the trial, and may thus operate to enhance the damages, but as 
none of them are necessary to be proved to entitle the plaintiff to 
recover, none were necessary to be inserted in the complaint ; and, 
although they may not be liable to rejection as irrelevant, they may 
be justly treated as redundant and superfluous. 

II. We proceed to the next inquiry, whether a valid issue is formed 
by the denial of the truth of the inuendces? 

The praise of ingenuity cannot be denied to the argument of the 
defendant’s counsel upon this question, yet it involved, as it seemed 
to us, an entire misconception of the true meaning and office of an 
inuendo. An inuendo, so far from being an averment of facts upon 
which an issue can be taken, is not an averment of facts at all; it is 
merely an inference of reasoning from certain premises, and although, 
when improperly framed, it may in some cases tend to justify a de- 
murrer, in none is its truth or falsehood a question for the considera- 
tion of a jury. 

Mr. Starkie has very correctly defined an inuendo as “an explana- 
tion of the meaning of the words published or spoken by a reference 
to facts, previously ascertained by averment or otherwise.” (1 
Starkie by Wendell, pp. 418, 431.) As its sole office is explanation, 
it cannot introduce new matter, or enlarge, in any degree, the sense 
of the words to which it relates. Ifit enlarge the sense materially, 
which can only happen when the sense which it attributes to the 
words is that which alone renders them actionable, the proper 
course of the defendant is to demur, and if the court be of opinion 
that the inuendo is not justified by the antecedent facts to which it 
refers, and that rejecting it, the words are not actionable, it is cer- 
tain that judgment will be rendered in his favor. But it is evident, 
that if the inuendo could be properly construed, as tendering an issue 
of facts, it would be the duty of the court, instead of rendering judg- 
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ment for the defendant, to overrule his demurrer, and compel him to 
plead. Where the words, although their sense may be enlarged by 
the inuendo, are plainly actionable upen their face, a denial of the 
truth of the inuendo would be frivolous and nugatory. As rejecting 
the inuendo, the cause of action would remain, the denial would be 
immaterial as an issue of fact, and groundless as an issue of law. 
And the same observations apply, when the explanation of the inu- 
endo corresponds entirely with the unambiguous meaning of the 
words, or is a plain and necessary deduction from the facts previ- 
ously averred. In brief, the question which an inuendo raises, is, in 
all cases, a question not of fact, but of logic. It is, simply, whether 
the explanation given is a legitimate conclusion from the premises 
stated; and to determine this question, must be, in all cases, the ex- 
clusive province of the court. 

Hitherto, we have cited no authorities in support of these positions, 
nor do we deem it necessary te refer to any, except the learned trea- 
tise of Mr. Starkie, (1 Starkie, pp. 418, 432,) in which the English 
eases are collected and explained, and the judgment of our own Su- 
preme Court in the early and leading case of Van Vechten v. Hopkins, 
(5 John. Reports, 211.) The opinion, in this case, of Mr. Justice 
Van Ness, with whom the majority of his brethren concurred, bears 
the impress of his clear and vigorous intellect, and is a signal proof 
of the skill and ability with which he could apply his powers in the 
conduct of a legal disquisition. The several offices of a prefatory 
averment, of the colloquium, and of the inuendo, are distinguished and 
defined with admirable precision and perfect accuracy, and the con- 
clusion at which he arrives, that “from the nature and use of an 
inuends, it is clear that it cannot be the subject of proof by witnesses,” 
(p. 226,) which we are not aware has in any subsequent case been 
impeached or questioned, we think must be regarded in the courts 
of this state as settled law. 

In closing this branch of the discussion, it seems expedient to no- 
tice an important change in the rules of pleading in actions for libel 
or slander, which has been introduced by the code. Formerly, in all 
cases in which the application of the words published or spoken was 
uncertain, or their meaning ambiguous, and their application to the 
plaintiff, or their meaning as libellous or slanderous, could only be 
determined by a reference to extrinsic facts, an averment in the de- 
claration of the existence of these facts was indispensable ; and it 
was in these cases only, that, strictly speaking, an inuendo was 
necessary. 

But the eode provides that, hereafter, “ it shall not be necessary to 
state in the complaint any extrinsic facets for the purpose of showing 
the applieation to the plaintiff of the words which are set forth as 
the eause of action, but it shall be sufficient te state generally, that 
they were published or spoken of and concerning the plaintiff.” 
(Code, Sec. 164.) We have reason to know that this provision is 
construed by many as superseding the necessity of stating extrinsic 
facts in all cases whatever, but, in reality, it is carefully and very 
properly limited to the cases in which proof of extrinsic facts is ne- 
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cessary to fix the application of the words, not to determine their 
meaning. Hence, where the meaning of the words is so ambiguous - 
that extrinsic facts are necessary to be proved, to show them to be 
actionable at all, the necessity of stating these facts by an explicit 
averment is precisely the same as it has always been. As these 
facts must be proved to enable the plaintiff to maintain his suit, they 
are material and issuable in their nature, and a change in the rules 
of pleading that would have released the plaintiff from the obliga- 
tion of stating them in the complaint, and thus have taken from the 

. defendant the opportunity of controverting them in his answer, 
would have been highly inexpedient. Whether the change that 
has been made, limited as it is, was entirely judicious, may be seri- 
ously doubted. 

Ill. Having arrived at the conclusion, that the answer in this case 
has failed to make an issue upon any material allegation in the com- 
plaint, we are next to inquire, whether it has set up a valid defence: 

In order that our observations upon this question may be closely 
understood, it will be necessary to recite those passages in the an- 
swer, in which the defences of “truth and privilege,” it is alleged, 
are contained. They form the concluding paragraphs in the first 
answer, and are repeated, with slight variations of expression, but 
with no change of meaning, in each that follows: 

“ And this defendant further says, that all the facts stated in said 
“publication were and are true, as this defendant has been in- 
“formed and believes, and all the opinions, deductions and inferences 
“therein stated, were fair, reasonable, legitimate and legal deduc- 
“tions from such facts and circumstances, and that the grounds 
“ thereof were fairly made known to, and placed before the public, 
“in connection therewith, and that said publication was lawful and 
“ privileged, as this defendant has also been informed and advised, 
“and as he believes.” (Printed case, p. 28, fol. 106.) 

Our first observation upon these passages is, that they are so ex- 
pressed as to render it difficult, if not impossible, to say whether 
truth and privilege were meant to be alleged as separate defences, 
or the defence meant to be relied on was not that of privilege alone. 
It is doubtful whether the defendant intended to say, that the facts 
being true, and the inferences therefrom fair and reasonable, the 
publication was therefore privileged; or that the facts were true, 
and also that, without reference to the truth or falsehood of the facts, 
the publication was privileged; and this uncertainty was held by 
the judge, from whose decision this appeal was taken, to be alone a 
fatal objection to the answer. Certainly, the code requires (Sec. 150,) 
that separate defences shall be separately stated, and the opinion of 
the judge at special term, that the blending together, in one state- 
ment, two defences, which in themselves are distinct and inde- 
pendent, is not an objection of form, but renders the answer under 
the code insufficient in law, seems to be fully sustained by that of 
the Supreme Court, in Boyce v. Brown, (7 Barb. 8. C. Rep., p. 80.) 
We deem it unnecessary, however, to express any opinion as a court, 
upon the question whether an uncertainty, which results solely from 
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an ambiguous form of expression, and which might have been re- 
moved by a proper motion at chambers, is alone a valid ground of 
demurrer, but shall adopt, for the purposes of this opinion, that con- 
struction of the answer upon which the counsel for the defendant 
have insisted, namely, that the defences of truth and privilege are 
separate in themselves, and are separately stated. 

The allegation, that “ the facts were and are true, as this defend- 
ant has been informed and believes,” was construed by the judge 
below, as affirming only the information and belief of the party, not 
the truth of the facts, but although such is the obvious and natural 
interpretation of the words, we think that in pleadings under the 
code, they may reasonably be construed as an averment, upon infor- 
mation and belief, of the existence of the facts; and such is the con- 
struction that will hereafter be given to them in all cases in which 
the existence of the facts thus referred to is necessary to be proved 
to constitute a defence. 

The sole question, therefore, in relation to the validity of this de- 
fence as pleaded, is, whether a general averment of the truth cf the 
facts is a sufficient justification of the libel, which it certainly is not, 
if we are to be governed by the rules of pleading that were in force 
previously to the adoption of the code. 

The code, in abolishing a division of actions, that was, in a 
measure, arbitrary, and all forms of pleading inconsistent with its 
own provisions, has been careful not to abolish those rules of a sound 
logic by which the sufficiency of pleadings is to be determined. 
(Code, Sec. 140.) Rules which were purely technical, and had a 
reference solely to the particular form of the action in which they 
were applied, are doubtless abolished ; but those which, having their 
foundation in reason and good sense, lend an important aid in the 
investigation of truth, and manifestly tend to the furtherance of jus- 
tice, retain all their original force and authority ; and of these, none 
was more clearly-established than that which declares that, when a 
defamatory charge is made in general terms, it can only be justified 
by a specification of the facts upon which the defendant relies to 
establish its truth. Where, for example, the charge is, that the 
plaintiff is a swindler or thief, a defendant who justifies, must set 
forth, with all requisite certainty of time, place and persons, the 
particular acts of fraud or felony which he intends to give in evi- 
dence in support of his accusation, and a mere repetition of the 
charge, or a simple averment of its truth, as constituting no defence, 
would entitle the plaintiff to judgment. The law is not so unrea- 
sonable as to expect that the plaintiff, in such a case, shall proceed 
to a trial prepared to explain and vindicate every action of his life; 
yet this he must be, unless the defendant shall be required to specify 
the acts which, in support of his defence, he intends to impeach. 
Nor, in requiring this, does the law impose any hardship upon the 
defendant. If, when the libel was published or slander uttered, he 
had no knowledge or information of any facts that could be given 
in evidence to establish its truth, he is without excuse, and is justly 
liable to the penalty of damages; and if he possesses the knowledge 
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or information, there can be no difficulty in his stating the facts, 
which he believes to be true and expects to prove. (J. Anson v. 
Stuart, 1 T.R.,748; Lane v. Howman, Price, 76 ; Morris v. Langdale, 
2 B. & P., 284; Holmes v. Catesby, 1 Taunt, 343; Van Ness v. 
Hamilton, 19 John., 368.) 

It is evident, from these observations, that the rule in question 
cannot be regarded as technical and formal. On the contrary, as its 
object is to secure a fair trial between the parties, by prevencing 
the injustice that may result from surprise, and such is its manifest 
tendency, the protection which it affords to a plaintiff is not only 
reasonable, but necessary. It is one of those rules for “ determining 
the sufficiency of a pleading,” which the frames of the code, so far 
from meaning to abolish, were solicitous to preserve ; and we are 
clearly of opinion that it is the duty of judges to apply it, as hitherto 
it has been applied, to every case where the imputations upon the 
character of the plaintiff are conveyed in general terms, which, if 
true, may be shown to be so by evidence of the particular facts 
which, by implication, they assert. The libels set forth in this com- 
plaint are, as it seems to us, without an exception of this character, 
and that they are so, was very faintly denied upon the argument. 

The libel which is the immediate subject of consideration alleges, 
in substance, that it was a part of the system of the plaintiff, as 
manager of the Italian Opera, to employ his critics in attacking, in 
corrupt and purchased newspapers, the females of his company, and 
the answer is, in our judgment, insufficient, in not stating the names 
of the critics thus employed, of the females attacked, and of the 
corrupted newspapers in which the attacks were published, the sub- 
stance of the articles thus published, and the time and place of their 
publication. All these circumstances ought to have been known to 
the defendant before he published the libel, and if they were not, he 
took upon himself the risk, and must bear the consequences of its 
publication. 

It has, however, been insisted that this objection to an answer, 
that the defence of truth is not set forth with all the particularity 
and certainty which the law requires, can no longer be raised by a 
demurrer. The insufficiency of an answer, which is now the only 
ground of a demurrer, it is asserted must be construed to mean the 
entire insufficiency in law of the defence which it alleges, and cannot 
therefore be said to exist when it is only the form of pleading a de- 
fence, and not its substance, that is erroneous or defective. That 
such, however, is not the true and reasonable construction of the 
code, we think may be rendered evident by a very brief examina- 
tion of some of its provisions. The rules for “determining the suffi- 
ciency of pleadings” to which the code refers, and which, except as 
modified, it has been frequently and very properly decided, that it 
retains, are manifestly rules of pleading, and not of law. (Code, sec. 
140; Hill v. Thatcher, 3 How., 497; Knowles v. Gee, 4 How., 319 ; 
RochesterX City Bank v. Suydam, 5 How., 216; Williams v. Hayes, 
" id., 472 ; Boyce v. Brown, 7 Barb., 80.) The authors of the code 
would have transcended their powers, had they attempted to alter 











THE NEW-YORK LEGAL OBSERVER. 343 











N. Y. Superior Court—Fry v. Bennett. 





the rules of law which determine the validity of a cause of action 
or of a defence—and, in truth, no such attempt has been made. 
Their labors have been strictly confined to procedure and pleading ; 
and, as the only rules “ for determining the sufficiency of pleadings” 
which they have modified, are rules of pleading, (Code, secs. 161, 
162, 163,) it necessarily follows, that it is to these alone that section 
140 must be construed to refer. Hence, when by the application of 
these rules, an answer is found to be insufficient, we cannot doubt 
that its insufficieney may be declared upon a demurrer; and this 
must be so, unless we suppose that “ insufficiency” in the section 
which gives the demurrer, (sec. 153,) has a different meaning from 
that which it manifestly bears in the section which prescribes the 
rules by which the fact of insufficiency is to be ascertained—a sup- 
position which we regard as gratuitous and unreasonable. The 
words of the section authorizing a demurrer for insufficiency, in re- 
quiring the grounds of the demurrer to be stated, lead to the same 
conclusion that the term “insufficiency” is used in its broadest legal 
sense, since, if there are no other grounds of demurrer than that 
the answer contains no denial of the cause of action, and sets up no 
defence valid in law, we can perceive no reason why any other than 
a general demurrer, averring that the answer is not sufficient in 
law to bar a recovery, should be required or allowed. We must, 
therefore, adhere to the opinion, that an answer is to be deemed in- 
sufficient in the sense of the code, not only where it sets up a de- 
fence which is groundless in law, but when in the mode of stating a 
defence, otherwise valid, it violates those primary and essential rules 
of pleading, which the code has studiously retained. 

IV. As from the defective mode in which it is pleaded, the de- 
fence of the truth of the libels cannot be sustained, we shall proceed 
to consider whether their publication can be justified, or more pro- 
perly excused, on the ground of privilege. 

We understood the learned counsel for the defendant to contend 
that the question of privilege is in all cases a question of fact, which 
it belongs to a jury alone to determine, and if this be so, it is a ne- 
cessary consequence, that a demurrer, which seeks to withdraw this 
question from the consideration of a jury, must be overruled. But, 
although in some cases, the claim of privilege is a mixed question 
of law and fact, that it is in all a question which it is the exclusive 
province of the jury to decide, is a position that we cannot hesitate to 
reject. It has no real support from any adjudged case—it attributes 
a dangerous power to the jury—it robs the court of its appropriate 
functions, and, in our judgment, if admitted to be true, would subvert 
the whole law of libel as it has hitherto been understood and ad- 
ministered. It could no longer be said with truth, that private repu- 
tation is at all under the protection of the law, should it be held, that 
in every case in which the defence of privilege is raised—and it may 
be raised in all—it is in the power of the jury, in the exercise of an 
arbitrary discretion, to grant or withhold the protection that is 
sought. We say, advisedly, “in the exercise of an arbitrary discre- 
tion,” for such is the discretion which is not restrained or limited by 
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rules of positive law, and, if the law has not defined the cases in 
which the claim of privilege may be justly admitted, the discretion 
of a jury, in allowing or rejecting the claim, is plainly unlimited and 
absolute. Such, however, is, assuredly, not the.actual state of the 
law. On the contrary, the law has most carefully defined and distin- 
guished the several classes of cases, in which alone a publication, 
libellous on its face, may be excused as privileged—(Starkie on 
Slander ; Cook v. Hill, 3 Sand. 8S. C. R., p. 341)—and whether the 
case of a defendant, who in his answer sets up this defence upon his 
own statement of the facts, can be properly referred to any one of 
these classes, is the question which a demurrer to his answer of ne- 
cessity raises, and which, when it is thus raised, the court is bound 
to determine. 

It is this question, therefore, in its application to the present case, 
that we shall now examine. 

The defendant, as the editor of a public journal, if not actuated by 
private malice, had an undoubted right to criticise and cordemn the 
acts and conduct of the plaintiff, as manager of the Italsan Opera, 
and if the plaintiff were, in fact, guilty of the various acts which the 
successive publications of the defendant impute to him, the animad- 
versions upon his conduct, which those publications contain, are fully 
warranted, and the inference that he was unworthy of public confi- 
dence and support, was, in the language of the answer, a “ just and 
legitimate deduction.” But to render the critical animadversions of the 
defendant justifiable or pardonable, the truth of the facts upon which 
they were founded must be established or admitted; for, although 
the criticism maybe just, uponthe supposition that the facts are 
true, yet, if they are false, the imputations which they convey upon 
the character and motives of the plaintiff may be an aggravated 
libel, fully entitling him to the damages which he claims. 

When an irreligious, immoral or licentious book is published, the 
editor who denounces its pernicious tendency, with such reflections 
upon the character and motives of the writer as the examination of 
the book fairly suggests, so far from deserving to be treated as a 
libeller, is entitled to the thanks and gratitude of the public. But if 
the work is published anonymously, and the editor, without evidence, 
imputes it to a person, say, a clergyman, of unblemished character, 
although the criticism upon the book itself may be perfectly just, 
none can doubt that the false imputation of its authorship is a ma- 
lignant libel, demanding from a jury the infliction of exemplary 
damages. 

Observations precisely similar apply to the present case. If the 
plaintiff had been in the habit of bribing newspaper editors and 
critics to defame the females of his company, and if, in a former 
season, he had cheated the subscribers to the opera, (which, if not 
directly asserted, is not obscurely intimated, in a subsequent libel,) 
the defendant may well be excused for inferring and predicting, 
that in the season then commenced, he would pursue a similar course 
of baseness and dishonesty. But, if the truth of the facts thus 
charged upon the plaintiff is not so alleged that it can be given in 
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evidence upon the trial, the publications in which they are con- 
tained, facts and comments, inferences and deductions, as well as 
statements, must of necessity be treated as malicious and serious 
libels, for which the defendant must answer in such damages, re- 
munerative or penal, as a jury may deem to be adequate. In this, 
and in all cases in which a publication, libellous in its tendency, is 
sought to be excused as a just, and, therefore, privileged criticism, 
the defences of truth and privilege are inseparably connected, and, 
as in the present case, that of truth, we have shown, cannot be ad- 
mitted, we have no alternative but to say, that of privilege must be 
equally rejected. The libels which are the subject of complaint do 
not consist in deductions and inferences from acknowledged facts, 
but in the assertion of facts, and the imputation of designs and mo- 
tives which, unless the defendant, under corrected pleadings, shall 
prove to be true, he cannot be justified or excused for publishing. 

Our conclusions are, that as the answers to the several libels con- 
tain no denial of any material allegation in the complaint, and set 
up no valid defence, the plaintiff must be entitled to judgment upon 
the demurrers, unless the demurrers themselves are essentially vici- 
ous, or the complaint radically defective. 

There are only two of the objections that have been taken to the 
demurrers that we deem at all necessary to notice, and these are 
not easy to be reconciled, In truth, they seem to involve a plain 
contradiction, since the first is, in effect, that the demurrers are too 
broad, and the second, that they are too narrow. Still, as one, 
though not both, of these objections may be well founded, both must 
be considered. 

The demurrer to the first answer, and the remark is applied to each 
that follows, is said to be too broad, as embracing, not only those 
parts of the answer to which our past observations have referred, 
but also those which allege facts and circumstances, which, although 
not amounting to a full defence, may properly be given in evidence, 
in mitigation of damages. The argument, however, that the demur- 
rer is, for this reason, too extensive, we think is founded upon a 
very erroneous interpretation of the code. It is true, that section 
165 permits matter in mitigation of damages to be set forth in the 
answer, but this is only allowed when the truth of the defamatory 
matter is properly averred; and as we have decided that in the 
present case the truth has not been sufficiently pleaded, it follows 
that the allegation of mitigating circumstances must also be reject- 
ed, and it is, therefore, properly comprehended in the demurrer. 
Nor is this all; we are clearly of opinion that when circumstances, 
which can only be given in evidence in mitigation of damages, are 
set forth in the answer, it must be distinctly stated that it is with 
that view, and for that purpose only, that they are introduced, since 
otherwise the plaintiff will have a right to infer that they are relied 
on as a bar to the action, and upon that ground may properly demur 
to them. This necessary distinction between matter in mitigation 
and matter in bar is not made in any one of the answers. 

The demurrer is said to be too narrow, as not embracing those 
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parts of the answer which contain a denial of the matters of induce- 
ment set forth in the complaint. The reply is, that as the matters 
of inducement, thus averred in the complaint, constitute no part of 
the cause of action, it was not necessary to traverse them in the 
answer. The issues thus formed must be regarded as immaterial, 
since the judgment to be finally rendered cannot depend upon their 
determination. If the answer had contained nothing more than a 
denial of the matter of inducement, it is clear that the plaintiff 
would have had an immediate right to demand a judgment, and the 
effect must be the same if the answer shall be reduced to that state 
by the allowance of the demurrers. The demurrers embrace all 
those portions of the answer which profess to contain, or can be 
construed as intended to contain, any defence to the action, and eon- 
sequently, those portions which, as they contain no defence, create 
no obstacle to the judgment which the plaintiff asks, although, per- 
haps, they might have been included, are, with entire safety, omitted. 
The objections to the complaint will be disposed of in few words. 

We do not at all doubt that, upon the argument of a demurrer, 
the defendant may.attack the complaint, but the grounds of the at- 
tack, to render it successful, must be such as would have entitled the 
defendant to judgment, had he elected to demur instead of answer- 
ing. The first objection in this case, that the complaint does not 
state facts sufficient to constitute a cause of action, is of this charac- 
ter, and would, indeed, be conclusive if well founded, but, as we 
are of opinion that each of the publications set forth in the com- 
plaint, is a libel upon its face, and that it is sufficiently averred that 
each was published of and concerning the plaintiff, the objection 
must be dismissed as untenable and groundless. 

The other objections which, although stated in the printed points, 
were very faintly pressed upon the argument, are founded upon 
averments in the complaint, which may be justly regarded as re- 
dundant and immaterial, since they may all be struck out without 
affecting the causes of action, which are sufficiently stated, and upon 
which alone the plaintiff can be entitled to recover. As, upon a 
demurrer to the complaint, we could not have hesitated to give 
judgment for the plaintiff, all the objections now taken must be 
over-ruled. 

Hitherto we have taken no notice of the thirteenth demurrer, and 
we regret that we are under the necessity of adverting to it at all. 
This demurrer is to the concluding portion of the answer, which 
purports to be a defence, not to a single libel, but to the entire ac- 
tion ; but it is a defence which we cannot believe any counsel has 
seriously advised. It was doubtless intended as a jest, and was 
meant to operate as such upon the minds of the jury upon the trial, 
but although it might te excused if uttered by counsel in addressing 
the jury, we are forced to say that it ought never to have found 
a place in a pleading which forms a part of the records of the court, 
and, that upon a proper application, it must have been expunged for 
- impertinence. ‘This pretended defence is, in substance, that the 
plaintiff, so far from having sustained any injury, was, in fact, 














THE NEW-YORK LEGAL OBSERVER. 347 
N. Y. Common Pleas—Harrison and others v. Newton and ofkers. 








greatly benefitted by the publication of the series of libels, of which 
he unreasonably complains, and that the defendant, so far from being 
liable in damages, is entitled, as author and publisher of the libels, 
to a compensation for his work and labor, his valuable and merito- 
rious services, and he actually prays that an account may be taken 
of damages and profits, and a balance be found and certified in his 
favor. The appropriate and necessary reply is suggested by the ob- 
servations of Lord Denman, in the recent case of Baylis v. Lawrence, 
11 Adolph and Ellis, 924. 

It is, that although blame from some quarters is more valuable 
than praise, it is a mistake to suppose that those to whom the re- 
mark applies have acquired a right to libel others with impunity. 
The damages which, in such cases, are not required as compensatory, 
may yet be imposed, and justly imposed, as exemplary and vindietive, 

The plaintiff is entitled to judgment upon all the demurrers, but 
the usual liberty is given to the defendant to amend his answer upon 
the payment of costs. 








In the Common Pleas. 
{Octcber Special Term, 1851.] 
IN EQUITY. 

Before the Honorable Lewis B. Wooprvurr. 


Harrison and others v. Newton and others. 


INJUNCTION. 


An injunction should not be granted to restrain or abate an erection as a nuisance, 
upon the complaint of a plaintiff who acquiesced in or encouraged such erection. 
An injunction will not be granted to prevent an erection on the mere ground that it is 
a public nuisance, unless the evidence is quite clear that it will be more advantageous 
to the public that this be done. Nor on the ground that it is a purpresture merely, 
unless the interest of the people of the state in their cellective capacity require it. 

To sustain a bill on behalf of an individual, it is not enough that the erection is a 
public nuisance, or a purpresture merely ; his right to file the bill depends upon the 
question, whether it is also injurious to him as an individual? 

To womess the granting of a preliminary injunction, the proof of injury ought to be 
very clear. 

Where the right is doubtful, the court will not enjoin, unless it appear that the injury 
to the plaintiff will be irreparable. 


The facts sufficiently appear in the opinion of the Court. 
A. F. Smith, for plaintiff. H 
Cowles and Jones, for defendant. 


Wooprvrr, J.—This is an application for an injunction pendente lite, 
under the following circumstances: the plaintiffs are owners and 
lessees of the buildings on the easterly side of West-street, between 
Cortlandt and Liberty streets in this city. 
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The defendants are members of an unincorporated association en- 
gaged in running a line of steamboats (called “ The People’s Line ”) 
from this city to Albany, and in the use and occupation as lessees 
of the wharf and bulkhead forming the westerly side of West-street, 
in front of the premises of the plaintiffs, and of the pier extending 
therefrom into the North river ; and this association, known as The 
People’s Line, composed in part of the same members as at present, 
have been in such use and occupation for more than sixteen years 
last past. 

It appears from the affidavits submitted that for many years last, 
more than one-half in width of the pier referred to, at its junction 
with the westerly side of West-street, has been occupied by a build- 
ing used as the office of the association, by which the entrance to or 
upon the pier was reduced or obstructed, and the passage of vehicles 
and carts with freight, passengers, &c., to and from the steamboats 
hindered, and that by the great increase of the business this hindrance 
became so great that at times, even the street adjacent thereto be- 
came obstructed by carts, carriages, &c., awaiting the opportunity to 
approach or receive their lading from the boats. : 

That with a view to obviate this inconvenience so far as practica- 
ble, and for the more convenient conduct of their business, the de- 
fendants formed a plan of alterations in the arrangement at and 
upon the wharf and pier as follows: to remove the building thereto- 
fore used as an office, to erect another building for an office, extending 
from the southerly side of the pier southwardly so as toleave the 
whole width of the pier at its junction with West-street accessible 
from the street, connecting therewith an open picket fence with gate- 
ways along the street at the entrance to the pier, and extending south- 
erly to the southerly line of the premises occupied by the defendants, 
and from two of the posts of the fence to extend a roof west- 
wardly over a part of the pier to the roof of a shed heretofore 
covering a portion of the westerly part of the pier so as to form 
a covered passage way (open on all sides) from the street to the 
gangways of the boats which lie along the side of the pier. 

That the proposed new erections formed one entire plan, of which 
the defendants caused a plan or drawing to be made, and the affida- 
vits state that before the alterations were begun, a diagram of the 
alterations was delivered to George Harrison, (the plaintiff by whom 
the complaint herein was signed and verified,) and left with him 
for his examination, and he afterwards went with the defendant 
Newton to the wharf and received from him a minutely detailed 
explanation of the whole plan, and expressed himself satisfied there- 
with and approved the same in all its details, and thereupon the 
association proceeded with the alterations. 

They removed the office building, built the fence with its gate- 
ways or entrances, commenced the new office building, and when 
nearly completed, the present plaintiffs filed a bill in this Court 
alleging that the defendants were erecting a public nuisance inju- 
rious to them in their property, and praying the Court to restrain the 
defendant from proceeding with the erection of the buiding and 
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fence, and from erecting any other building or fence in the place 
thereof, at or on the wharf or bulkhead. 

Upon that bill (the parties having been restrained till the motion 
could be heard) a motion was made at Special Term for an injunc- 
tion restraining the defendants during the pendency of the suit, and 
after full argument the motion was denied.* 

Thereupon the defendants completed the building, and proceeded 
to the extension of the roof from the posts of the fence westward to 
the shed before mentioned, in completion of the plan of alterations 
aforesaid. 

The plaintiffs now present a new bill of complaint to this Court, 
and ask that the defendants be restrained by injunction from pro- 
ceeding with the erection, construction or completion of this roof, 
(or “ building” as it is styled in the complaint) and from erecting 
any other building in the place thereof, or on the said wharf or bulk- 
head or “ pier,” almost in the words of the prayer contained in their 
former complaint, which is still pending. 

It seems to me that it was neither necessary nor proper to com- 
mence a new suit for the cause alleged in the present complaint, 
the injury now complained of results from the execution of one entire 
plan of alterations; it contains several particulars, it is true, but 
these are all connected as part of the single purpose of the defendants 
in removing the former building and refitting the pier and wharf 
as a landing place for their boats. The former bill was, I think, 
broad enough in its statements and in its prayer, to embrace the 
object now sought, and if not a supplemental bill, would have appro- 
priately brought the matter before the court. 

It was suggested on the argument that the former bill was only 
intended to restrain the erection of the fence and new office building. 
That the injunction therein sought was denied upon the ground that 
.they were so nearly completed that no further injury could result to 
the plaintiffs by permitting the defendants to finish them, and that 
an injunction would therefore be useless, and that the defendants 
thereupon commenced the construction of the roof, which it is sup- 
posed by the plaintiffs this Court would not have permitted had their 
intention to construct the roof sufficiently appeared. 

The facts stated in the former bill, if the plaintiff’s view of their 
rights be just, warranted the prayer which the bill in fact contained, 
that the defendants be restrained from the erection of the building 
and fence specifically named, and “ from erecting any other building 
or fence in the place thereof, at or near the wharf or bulkhead.” 
But if otherwise, and the court were not fully informed of the inten- 
tion of the defendants to construct the roof now in question, or were 
misled into the belief that their erections were nearly completed, a 
supplemental complaint, if not an application by motion in the same 
suit, would have brought the new matter before the court for con- 
sideration. 









* See Report ante, p. 311, 
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I make these suggestions because the present application seemed 
to me, on the argument, and now appears in effect, to review at 
special term before one of the judges of the court the same questions, 
(between the same parties, affecting substantially the same subject 
matter,) which were properly raised before another of the judges, 
under the form of a different suit. But it is not necessary, and per- 
haps, therefore, it would be improper for me, in this stage of the 
cause, to decide whether the two suits can both be continued and 
prosecuted together or not. 

There are sufficient reasons for withholding the injunction sought, 
conceding that the alleged causes of action are so far several that 
the plaintiffs may be permitted to prosecute both suits to judgment. 

1st. So far asthe decision of the motion in the other suit was based 
upon principles applicable to this, they have my full concurrence ; 
and if they had not, I should respect the views of my associates so 
far as to leave the plaintiffs to their appeal to the general term of 
the court, the appropriate place for reviewing the decisions made by 
the judges severally. 

2d. George Harrison, the active plaintiff, by whom the bill is 
signed and verified, not only stood by and saw the defendants engage 
in and commence the work, without objection, but examined and 
approved the plan in all its details, before the work was begun. 

If, therefore, the court were satisfied that the erection complained 
of were a nuisance, it ought not to be restrained at his instance, for no 
injunction should be granted to restrain an erection, as a nuisance, 
where such erection has been acquiesced in, and still less when it 
was encouraged by the party seeking relief: vide Saunders v. Smith, 
3 Myl. & Craig, 711; Lewis v. Chapman, 3 Beav., 133. 

It was urged that the other plaintiffs are not bound by his acts— 
perhaps not so far as to affect their strict rights. But it is manifest 
that they have chosen to identify themselves with him by uniting . 
with him, or suffering him to use their names in this suit; and, be- 
sides, both they and he have chosen to lie by until the defendants 
had actually removed their office building, for many years used for 
their business, and then interpose to prevent the erection of another 
in its stead. - 

3d. This complaint proceeds upon the ground that the construction 
of this roof is a public nuisance. So far as the action of this court 
is invoked on that ground, this court ought not, in this preliminary 
state of the suit, to interfere by injunction, unless there is satisfactory 
evidence that it will be more advantageous to the public that this be. 
done. This is by no‘means clear upon the papers submitted. 

The complaint itself, very feebly, if at all, alleges it, while the 
affidavits on the part of the defendants go very far to establish the 
contrary. The inconveniences which led to the alterations; the in- 
terests of the defendants in promoting the public convenience; the 
fact that for more than sixteen years the defendants have appropri- 
ated this wharf and pier to the use of their steamboats, and now 
propose to continue to use it for the same purposes with enlarged 
facilities for access and egress, and the nature of the alterations 
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themselves, seem to me to repel the idea that the public will derive 
any benefit from their suppression, or are at all incommoded by 
their continuance: and this seems especially apparent when it is 
also considered that the City Councils, in 1834, designated and ap- 
pointed these identical premises to the exclusive use of steamboats, 
and that the ordinance to that effect is still in force. If other steam- 
boats may approach and lie at this pier and wharf, it is exceedingly 
difficult to perceive why arrangements so convenient to defendants’ 
boats should not also be found convenient and useful to such others. 
But whether the projection of the new building or its foundations 
into or over the slip or the bulkhead forming the westerly line of 
the streets and the enclosure made by the fence and gateways do 
in any degree inconvenience the public, is not the question raised in 
this suit. My enquiry is simply whether the extension of the roof 
in question so as to cover-a portion of the passage way, produces 
that result. And as to this, what is above suggested not only ap- 
plies, but the defendants, I think, fail entirely in showing that such 
a protection to passengers and goods from rain and storm can be 
other than a public convenience. 

4th. The plaintiffs’ counsel on the argument insisted that the erec- 
tion of the roof in question ought rather to be regarded as a purpres- 
ture or an encroachment upon a public street and wharf. In Eng- 
land a purpresture is regarded as an infringement of rights held 
by the crown. In this country held by the people of the State in 
their collective capacity. 

A purpresture may or may not be a public nuisance; if it be a 
nuisance as well as a purpresture, this court may properly be called 
upon to restrain or suppress it, and the court will be governed by 
the same rules in exercising its discretion as in other cases of public 
nuisance. But if it be a purpresture merely (whatever remedies the 
crown or the people of the State may have at law) a court of equity 
will not interfere by injunction, either temporary or final, unless the 
interests of the crown in England, or the people in this State, require 
it. As a mere purpresture, | apprehend that individuals have no- 
thing to do with the question of its continuance or abatement. 

Whether this be regarded as a purpresture, or public nuisance, or 
both, I have already suggested that the evidence does not, in my 
judgment, establish a case calling for summary interference in this 
stage of the cause upon that ground. 

5th. It is urged that the erection now sought to be restrained is not 
only without right, but is contrary to law, and therefore that this court 
ought to restrain it at the instance of any individual who is preju- 
diced thereby. To warrant the granting of the preliminary injunc- 
tion, the proof of injury ought to be very clear. The mischief should 
be shown to be irreparable and the danger pressing, otherwise the 
case should be suffered to go to a hearing when the rights of the 
parties can be fully ascertained and settled. I am not satisfied that 
the extension of the roof in question will produce any mischief what- 
ever to these defendants. For the last sixteen years the pier in ques- 
tion has been used exclusively by steamboats under the ordinance of 
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the city. The defendants do not appear to be engaged in running 
steamboats ; nor do they pretend that this roof will prevent them or 
any other from the full enjoyment of the pier for all the purposes for 
which, under the city ordinance, it can be used. How then can 
they be injured? In the complaint it is said that the value of the 
rents of their stores is diminished. This can only mean that the 
value of the rents, in the opinion of the defendants, will be diminished, 
for if the erection is not yet made, the injury must be prospective ; 
this is denied by numerous witnesses, and appears to me entirely 
incredible. It may be true in respect to the building and fence 
along the bulkhead, but that is not the matter before me. 
That the roof the erection of which I am asked to restrain can 
have such an effect is very far from apparent, and the conflict of 
opinion makes it at least very doubtful ; the allegation in the com- 
plaint by Suydam, Reed and Suydam imputes the anticipated injury 
in terms to the obstruction of the bulkhead; no doubt the other de- 
fendants had this in their mind, and yet, as before remarked, that is 
the subject to be enquired into and disposed of in the other suit, and 
not in this; nor if it should seem to me that possibly the defendants 
may be prejudiced, is this a case of such clear violation of right, an 
act so plainly contrary to law, that the court should in this stage 
enjoin, unless satisfied that the injury likely to happen pendente lite 
will be irreparable. The lessors of the defendants, and the defend- 
ants through them, have a right to use this pier, slip and bulkhead 
for all purposes consistent with the right of the public to use the 
same for the purposes of commerce as a landing-place and street, 
under such regulations of the State as the Common Council may 
impose. In 1801 the Legislature forbade the erection of any building 
upon West (and other) streets, or between it and the river (vide Act 
of April 3d, 1801,§ 10). In 1830 the Legislature authorized the 
Common Council to designate such public wharves as they might 
deem expedient, and such private wharves as the owners might re- 
quest, “for the exclusive use of steamboats,” (vide Act of April 16th, 
1830, § 1). 

Under Mis last Act the Common Council, in 1884, as above stated, 
appropriated the slip, wharf and pier now in question, to the exclu- 
sive use of steamboats, as they were authorized to do. 

In 1832 the Legislature authorized the lessor of the defendants, 
on obtaining the consent of the Mayor, &c., to erect a building-upon 
the premises, and in 1851 they passed another Act, in which they 
authorize the heirs of such lessor, or their representatives, to grant 
a convenient building for the transaction of business on the wharf. 

I find nothing in this last law, in terms or by implication, requir- 
ing the consent of the Mayor, &c. ; so far from it, the authority is ex- 
pressly given, “anything in the last named Act to the contrary not- 
withstanding.” 

The plaintiffs, by the authority and direction of the heirs of Daniel 
Clarke (lessors) are making the erection complained of. Surely I 
need not say that the defendants ought not to be summarily re- 
trained or forbidden to exercise the right conferred by the terms of 
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the statute, unless it is very clear that irreparable mischief will 
happen pendente lite, if this be not done. So far as it is charged 
that the public will be prejudiced, it is proper to say that the pre- 
sumption is, that the Legislature will not authorize a nuisance, and 
that the public will not be prejudiced by the exercise of the power 
in terms given by the Act. 

But it was argued that the Common Council have rights of pro- 
perty inconsistent with the law, that it is therefore unconstitutional. 
When the corporation of the city become complainants and set up 
these rights it will be time enough to consider the effect of their 

rant. 
y And if this law unconstitutionally interferes with their power to 
regulate and control the streets, docks, slips or piers, they will readily 
find redress for themselves. 

Without at all attempting to settle, upon mere affidavits, either 
the question of right between these parties, or to determine the dis- 
puted question of damage, it seems to me. enough has been said to 
show that both are doubtful. 

The power of a court of equity to interfere summarily with the 
business of the citizen, and stay his hands, it may be for six months} 
and it may be for years, before the full merits of a controvérsy“can 
be examined and settled on the hearing of a cause, is not lightly to 
be exercised. Salutary as the use of this power often ‘is, it is ina 
degree arbitrary, and a wise discretion ought to be the guide in its 
exercise. It has seemed to me that we should be jealous of a dis- 
cretion which may so easily be abused, and that safe precedent 
demands forbearance in all cases of doubt. The cases are now so 
numerous in which our courts are called upon to enjoin, and in 
which, in fact, they are by statute authorized to enjoin, that there 
is danger that the harsh and arbitrary character of this summary in- 
terference may be overlooked. The courts in their integrity will 
not, it is true, suffer them to be used for the purposes of oppression ; 
but, in my judgment, the necessity should be plain before the power 
‘is exercised. 

It was conceded on the argument that if the right: be not plain; 
and the injury be doubtful, the injunction ought not to be granted. - 

The motion must be denied, with the costs of the motion, $10: : 
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Supreme Court. 
Rensselaer Special Term, Feb. 1851. — 
MOTION TO STRIKE OUT REDUNDANT OR IRRELEVANT. MATTER.’ - 
| STEWART AND OTHERS agt. BouTON AND ANOTHER. 


Irrelevant and redundant matter struck out of an answer with costs, because it did not ceme 
within the principle of pleading laid down in Williams v. Hayes (5 How, 470.) 
The action is brought upon an undertaking executed by the defendants upon 

an appeal, pursuant to the 334th section of the code. The appellant was one 
VOL. IX. 45 
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Beards'ey, who had brought an action against the sheriff of Saratoga, to recover 
the possession of personal property which had been seized by the sheriff under 
an attachment against a non-resident debtor. Beardsley had previously executed 
a mortgage upon the same property to one Stover, who, at the time the action 
was brought to recover the possession of the property, executed to the sheriff the 
undertaking required by the 209th section of the ecde. Judgment having been 
rendered against Beardsley in the original suit, an action was brought against Stover 
upon his undertaking, in which judgment was also recovered. This judgment was 
compromised by Stover, and satisfied. The judgment against Beardsley having 
been appealed, was affirmed, at a general term of the Supreme Court, and from 
the judgment so affirmed, an appeal was brought to the Court of Appeals, where 
the judgment was again affirmed. The plaintiffs, who are the assignees of the 
undertaking, claim to recover in this action, not only the costs upon the appeal, 
which amount to $97.47, but also interest upon the judgment affirmed, to the 
amount limited in the undertaking. The defendants in their answer, among 
other things allege, that as sureties on the appeal, they are not liable to pay in- 
.terest upon the judgment from which the appeal was taken, since no stay of exe- 
cution was had or obtained ; also, that they executed the undertaking at the re- 
quest and upon the indemnity of Stover; and that the property mortgaged to 
Stover was worth little or nothing over and above the amount for which it was 
mortgaged. ‘These three allegations the plaintiffs ask to have stricken out of 
the answer. . sift 


_E. F, Buizanp, for Plaintiffs. 
A.B. Ou, for Defendants. 


Harris, J.—I feel constrained, under the rule, which I understand now to 
be well settled, in respect to pleadings under the code, to grant this motion. 
Neither allegation involves a-material fact, or tenders to the opposite party a 
material issue. The first is merely a conclusion of law. The defendants may, 
perhaps, be right in supposing their liability is limited to the costs upon the ap- 
peal; but if they are, the question cannot be the subject of an issue of fact. It 
is a conclusion of law which will arise upon the facts in the case. The other 
allegations present issues wholly immaterial and unnecessary to a proper deci- | 
sion of the case. Whether or not the undertaking was enantel at the 

uest and upon the indemnity of Stover, cannot affect the liability of 
the defendants in this action, one way or the other. Nor can it, by possibility, 
be material whether the property in question in the original suit was worth more 
or less than the mortgage to Stover (see Williams v. Hayes, and The Rensse- 
laer and Washington Plank Road Company v. Wetsel, ante.) - 

The motion must be granted; and although I am convinced that the irrelevant 
matter has been inserted in the answer through inadvertence, I feel obliged, in 
reference to the principles already established, and in view of the necessity of 
holding the profession to a more strict attention to those principles, in framing 

‘pleadings, to allow costs upon the motion also. 








